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HOUSE BI LL 2977

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session

By Representatives Hasegawa, Conway, Sinpson, Hankins, Dunshee,
Santos, Geen, Eickneyer, Mirrell, Sells, Chase, Flannigan, Hudgins,
McCoy, Ornsby, Appleton and WIIians

Read first time 01/17/2006. Referred to Conmttee on Technol ogy,
Ener gy & Conmuni cati ons.

AN ACT Relating to the excise taxation of petroleum businesses;
amendi ng RCW 82. 03. 130 and 82. 03.140; adding a newtitle to the Revised
Code of Washington to be codified as Title 82A RCW creating a new
section; prescribing penalties; and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. FINDINGS AND | NTENT. The | egislature finds
that Washington citizens and businesses are paying historically high
prices for gasoline while the major oil conpanies are reapi ng w ndf al
profits. As aresult, tens of mllions of dollars are being taken from
the budgets of famlies and businesses. The legislature intends to
reverse this economc injustice by developing a state windfall profits
tax. This tax will create an incentive for major oil conpanies to keep

retail gasoline prices at historically reasonable levels and a
di sincentive to increase prices to gain windfall profits. If the major
oi | conpanies are unresponsive to this incentive, the tax will generate

substantial revenue which can be used to partially offset the adverse
effects of high gasoline prices by providing additional funding for
public goods and services that are linked to the current costs of
energy and/or the devel opnent of renewable in-state energy resources.
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NEW SECTION. Sec. 2. DEFIN TIONS. Unl ess the context clearly
requires otherw se, the definitions in this section apply throughout
this title. Except as provided in this section, any termused in this
title has the sanme neaning as when used in a conparable context in the
i nternal revenue code.

(1) "Affiliated corporation” neans a corporation that is a nenber
of a group of two or nobre corporations with a conmbon owner or owners,
ei ther corporate or noncorporate, when nore than fifty percent of the
voting stock of each nmenber corporation is directly or indirectly owned
by the comobn owner or owners or by one or nore of the nenber
cor porations.

(2) "Business activity" neans any activity engaged in with the
object of gain, benefit, or advantage to the taxpayer or to another
person or class, directly or indirectly.

(3) "Corporation" neans any corporation as defined by the | aws of
this state or organi zation of any kind treated as a corporation for tax
pur poses under the laws of this state, wherever |ocated, which if it
were doing business in this state would be a taxpayer. The busi ness
conducted by a partnership which is directly or indirectly held by a
corporation is considered the business of the corporation to the extent
of the corporation's distributive share of the partnership incone,
i ncl usive of guaranteed paynents to the extent prescribed by rule.

(4) "Conmbined group” neans the group of all persons whose incone
and apportionnment factors are required to be taken into account under
section 9 (1) or (2) of this act in determning the taxpayer's share of
the net business inconme or |oss apportionable to this state.

(5) "Departnment" neans the departnent of revenue.

(6) "Gasoline price" neans the average of the retail gasoline
prices published during the taxable year for the west coast |ess

California, as published by the federal energy information
adm nistration or its successor agency.
(7) "Internal revenue code" neans Title 26 of the United States

Code of 1986, and anendnents thereto, as existing on January 1, 2006.
(8) "Person" neans any individual, firm partnership, general
partner of a partnership, limted liability conpany, registered limted
liability partnership, foreign limted liability partnershinp,
associ ation, corporation (whether or not the corporation is, or would
be if doing business in this state, subject to tax under this title),
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conpany, syndicate, estate, trust, business trust, trustee, trustee in

bankr upt cy, receiver, execut or, adm ni strator, assi gnee, or
organi zati on of any kind.
(9) "Partnership" neans a general or limted partnership, or

organi zation of any kind treated as a partnership for business purposes
under the laws of this state.

(10) "Petrol eum busi ness" neans a corporation engaged in any of the
foll ow ng activities: Expl orati on, producti on, refining,
manuf act uri ng, processing, transportation, and marketing of oil and gas
or any commodity, product, or feedstock derived from oil or gas,
i ncl udi ng petrochem cal s.

(11) "Petroleum refining" means refining crude petroleum into
refined petroleumby fractionation, straight distillation of crude oil
cracking, or simlar nethods.

(12) "Tax haven" nmeans a jurisdiction that, during the tax year in
guesti on:

(a) Is identified by the organization for econom c cooperation and
devel opnent (CECD) as a tax haven or as having a harnful preferenti al
tax regine; or

(b) Exhibits the follow ng characteristics established by the OCECD
in its 1998 report entitled harnful tax conpetition: An energi ng
gl obal issue as indicative of a tax haven or as a jurisdiction having
a harnful preferential tax regine, regardless of whether it is listed
by the OECD as an uncooperative tax haven:

(1) Has no or nomnal effective tax on the rel evant incone; and

(11)(A) Has laws or practices that prevent effective exchange of
information for tax purposes with other governnents on taxpayers
benefiting fromthe tax regine;

(B) Has tax reginme which |acks transparency. A tax regine |acks
transparency if the details of legislative, legal, or admnistrative
provi sions are not open and apparent or are not consistently applied
anong simlarly situated taxpayers, or if the information needed by tax
authorities to determne a taxpayer's correct tax liability, such as
accounting records and underlying docunentation, is not adequately
avai | abl e;

(C Facilitates the establishnent of foreign-owned entities w thout
the need for a local substantive presence or prohibits these entities
from havi ng any commerci al inpact on the |ocal econony;
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(D) Explicitly or inplicitly excludes the jurisdiction's resident
taxpayers from taking advantage of the tax regine's benefits or
prohibits enterprises that benefit fromthe reginme from operating in
the jurisdiction's donestic market; or

(E) Has created a tax reginme which is favorable for tax avoi dance,
based upon an overall assessnent of relevant factors, including whether
the jurisdiction has a significant untaxed offshore financial/other
services sector relative to its overall econony.

(13) "Taxabl e incone" neans federal taxable inconme after nmaking the
addi tions, subtractions, apportionnents, and all ocations provi ded under
this title.

(14) "Taxable year" neans the taxpayer's taxable year as defined
under the internal revenue code.

(15) "Taxpayer" means a corporation receiving incone subject to tax
under this title.

(16) "Unitary business" neans a single economc enterprise that is
made up either of separate parts of a single business entity or of a
comonly controlled group of business entities that are sufficiently
i nterdependent, integrated, and interrelated through their activities
so as to provide a synergy and nutual benefit that produces a sharing
or exchange of value anong themand a significant flow of value to the
separate parts. Any Dbusiness conducted by a partnership shall be
treated as conducted by its partners, whether directly held or
indirectly held through a series of partnerships, to the extent of the
partner's distributive share of the partnership' s incone, regardless of
the percentage of the partner's ownership interest or its distributive
or any other share of partnership incone. A business conducted
directly or indirectly by one corporation is unitary with that portion
of a business conducted by another corporation through its direct or
indirect interest in a partnership if the conditions under this
subsection are satisfied.

(17) "United States" neans the fifty states of the United States,
the District of Colunbia, and United States' territories and
possessi ons.

NEW SECTION. Sec. 3. PRIVILEGE TAX | MPOSED. A tax is inposed for
each taxabl e year on the taxable inconme of each petrol eum busi ness for
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the privilege of engaging in any business activity within this state.
The tax is equal to the taxable inconme nultiplied by the rate according
to the follow ng table.

If the gasoline priceis: Thetax rateis:
Lessthan $1.75 zero
Equal to or greater than $1.75, but less than $1.85 10%
Equal to or greater than $1.85, but less than $1.95 12%
Equal to or greater than $1.95, but less than $2.05 14%
Equal to or greater than $2.05, but less than $2.15 16%
Equal to or greater than $2.15, but less than $2.25 18%
Equal to or greater than $2.25, but less than $2.35 20%
Equal to or greater than $2.35, but less than $2.45 22%
Equal to or greater than $2.45, but less than $2.55 24%
Equal to or greater than $2.55, but less than $2.65 26%
Equal to or greater than $2.65, but less than $2.75 28%
Equal to or greater than $2.75 30%

NEW SECTION.  Sec. 4. EXEMPTION. The tax inposed under this title
does not apply to a corporation if neither the corporation nor any
affiliated corporation engages in any petroleum refining within or
outside this state during the taxable year or the five preceding years.

NEW SECTI ON.  Sec. 5. TAXABLE | NCOVE MODI FI CATIONS. I n conputing
taxabl e income, nodifications shall be made to the taxpayer's federa
taxabl e inconme as required under this section, unless the nodification
has the effect of duplicating an item of inconme or deduction.

(1) Add anounts that have been deducted in conputing federal
taxabl e income to the extent the ambunts have been carried over from
t axabl e years ending before the effective date of this section.

(2) Add anobunts that have been deducted in conputing federal
taxabl e income to the extent the ambunts have been carried back from
future taxable years.

(3) Add taxes on or neasured by net incone that have been deducted
under the internal revenue code in conmputing federal taxable incone.

(4) Add gross incone that has been excluded under section 103 of
the internal revenue code in conputing federal taxable income, except
gross incone derived from obligations of the state of Wshington or
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political subdivisions of the state of Washi ngton. However, the anount
added under this subsection shall be reduced by any expenses incurred
in the production of amounts added under this subsection, to the extent
the expenses have not been deducted in conputing federal taxable
i ncone.

(5) Deduct gross inconme that the state is prohibited from taxing
under the Constitution or laws of the United States, to the extent the
gross incone was included in conputing federal taxable incone.
However, the anmount deducted under this subsection shall be reduced by
any expenses incurred in the production of anmounts subtracted under
this subsection, to the extent the expenses have been deducted in
conputing federal taxable incone.

(6) Deduct incone attributable to activities subject to tax under
chapter 82.04 RCW for periods prior to the effective date of this
section, to the extent the gross inconme was included in conputing
federal taxable incone. However, the amount deducted under this
subsection shall be reduced by any expenses incurred in the production
of such incone, to the extent the expenses have been deducted in
conputing federal taxable incone.

(7) Deduct incone attributable to activities subject to tax under
chapter 82.16 RCW to the extent the gross incone was included in
conputing federal taxable inconme. However, the anount deducted under
this subsection shall be reduced by any expenses incurred in the
production of such incone to the extent the expenses have been deducted
in calculating federal taxable incone.

(8) Deduct incone attributable to insurance business upon which a
tax based on gross premuns is paid to the state. However, the anpunt
deduct ed under this subsection shall be reduced by any expense incurred
in the production of such incone to the extent the expense has been
deducted in cal cul ating federal taxable incone.

(9) Add anmounts upon which an S corporation is subject to tax under
subchapter S, chapter 1, subtitle A of the internal revenue code.

(10) Add anounts that have been deducted as intangible drilling and
devel opment expenses under 26 U S.C. Sec. 263(c) (internal revenue
code) in excess of amounts that would have been deducted had the
expenses been capitalized and depreci at ed.

(11) Add anpunts deducted on the percentage depletion basis under
26 U.S.C. Sec. 613 (internal revenue code) in excess of the anounts
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that woul d have been deducted had the expenses been determ ned using
the cost depletion basis under 26 U S C. Sec. 612 (internal revenue
code).

(12) Add anobunts deducted as depreciation in excess of the anounts
al l owabl e under 26 U S.C. Sec. 167 (internal revenue code) as that
section read on June 30, 1981.

NEW SECTION. Sec. 6. TAX RETURNS FOR FRACTI ONAL YEAR If the
first taxable year of any taxpayer with respect to which a tax is
i nposed by this title ends before Decenber 31st of the cal endar year in
which this title becones effective, referred to in this section as a
fractional taxable year, the taxable incone for the fractional taxable
year shall be the taxpayer's taxable inconme for the entire taxable
year, adjusted by one of the following nethods, at the taxpayer's
el ection:

(1) The taxable income shall be nultiplied by a fraction. The
nunmerator of the fraction is the nunber of days in the fractiona
t axabl e year. The denom nator of the fraction is the nunber of days in
the entire taxabl e year.

(2) The taxable incone shall be adjusted, in accordance with rules
of the departnent, so as to include only such income and be reduced
only by such deductions as can be clearly determ ned fromthe pernanent
records of the taxpayer to be attributable to the fractional taxable
year.

NEW SECTION. Sec. 7. ESTI MATI ON AGREEMENTS. The departnent may
reasonably estimate the itens of business or nonbusiness incone of a
t axpayer having an office wwthin the state and one or nore other states
or foreign countries that may be apportioned or allocated to the state
and may enter into estimation agreenents with such taxpayers for the
determ nation of their liability for the tax inposed by this title.

NEW SECTION.  Sec. 8. APPORTI ONMENT AND ALLOCATI ON OF I NCOVE. Al
i ncone shall be apportioned and allocated to this state except incone
that is apportioned or allocated to another state under RCW 82.56. 010.

NEW SECTION. Sec. 9. COWVBI NED REPORTING. (1) A taxpayer engaged
in a unitary business with one or nore other corporations shall file a
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conbi ned report which includes the incone, determ ned under section 10
of this act, and apportionnment factors, determ ned under RCW 82.56. 010,
of all corporations that are nmenbers of the unitary business, and such
other information as required by the departnent.

(2) The departnment may, by rule, require the conbined report to
i nclude the incone and associ ated apportionnent factors of any persons
that are not included under subsection (1) of this section, but that
are nmenbers of a wunitary business, in order to reflect proper
apportionment of income of entire unitary businesses. Aut hority to
requi re conbination by rule under this subsection includes authority to
require conbi nati on of persons that are not, or would not be if doing
business in this state, subject to tax under this chapter.

(a) In addition, if the departnent determ nes that the reported
incone or loss of a taxpayer engaged in a unitary business with any
person not included under subsection (1) of this section represents an
avoi dance or evasion of tax by such taxpayer, the departnent may, on a
case-by-case basis, require all or any part of the incone and
associ ated apportionnent factors of such person to be included in the
t axpayer's conbi ned report.

(b) Wth respect to inclusion of associated apportionnent factors
under this subsection, the department may require the exclusion of any
one or nore of the factors, the inclusion of one or nore additiona
factors which will fairly represent the taxpayer's business activity in
this state, or the enploynent of any other nethod to effectuate a
proper reflection of the total amunt of incone subject to
apportionnment and an equitable allocation and apportionnent of the
t axpayer's incone.

NEW SECTION. Sec. 10. DETERM NATION OF TAXABLE I NCOVE OR LGSS
USI NG COVBI NED REPORT. The use of a conbi ned report does not disregard
the separate identities of the taxpayer nenbers of the conbi ned group.
Each taxpayer nmenber is responsible for tax based on its taxable incone
or loss apportioned or allocated to this state, which includes, in
addition to other types of inconme, the taxpayer nenber's apportioned
share of business incone of the conbi ned group, where business inconme
of the conbined group is calculated as a sunmation of the individua
net business inconmes of all nenbers of the conmbined group. A nenber's
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net business inconme is determ ned by renoving all but business incone,
expense, and loss from that nenber's total inconme of the conbined
group, as provided in this section.

(1) (a) Each taxpayer nenber is responsible for tax based on its
taxabl e incone or |oss apportioned or allocated to this state, which
i ncl udes:

(i) Its share of any business incone apportionable to this state of
each of the conbined groups of which it is a nenber, determ ned under
subsection (2) of this section;

(ii) Its share of any business incone apportionable to this state
of a distinct business activity conducted within and wi thout the state
whol |y by the taxpayer nenber, determ ned under RCW 82.56. 010;

(iti) I'ts incone from a busi ness conducted wholly by the taxpayer
menber entirely within the state;

(tv) Its income sourced to this state fromthe sale or exchange of
capital or assets, and from involuntary conversions, as determ ned
under subsection (3)(a)(vii) of this section, below,

(v) Its nonbusiness incone or |oss allocable to this state,
determ ned under RCW 82.56. 010;

(vi) Its income or loss allocated or apportioned in an earlier
year, required to be taken into account as state source inconme during
the incone year, other than a net operating | oss; and

(vii) Its net operating |oss carryover or carryback. If the
taxabl e inconme conputed under this section results in a loss for a
t axpayer nenber of the conbi ned group, that taxpayer nenber has a state
net operating loss. Such net operating loss is applied as a deduction
in a prior or subsequent year only if that taxpayer has state source
positive net income, whether or not the taxpayer is or was a nenber of
a conbi ned reporting group in the prior or subsequent year.

(b) Except where otherwi se provided, no tax credit or
post - apporti onnment deduction earned by one nenber of the group, but not
fully used by or allowed to that nmenber, may be used in whole or in
part by another nenber of the group or applied in whole or in part
agai nst the total inconme  of the conbined group; and a
post - apporti onment deduction carried over into a subsequent year as to
the nenber that incurred it, and available as a deduction to that
menber in a subsequent year, will be considered in the conputation of
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the incone of that nenber in the subsequent year, regardless of the
conposition of that incone as apportioned, allocated, or wholly wthin
this state.

(2) The taxpayer's share of the business incone apportionable to
this state of each conbined group of which it is a nenber is the
product of:

(a) The business incone of the conbined group, determ ned under
subsection (3) of this section; and

(b) The taxpayer nenber's apportionnment percentage, determ ned
under RCW 82.56.010, including in the property, payroll, and sales
factor nunerators the taxpayer's property, payroll, and sales,
respectively, associated with the conbined group's unitary business in
this state, and including in the denom nator the property, payroll, and
sales of all nenbers of the conbined group, including the taxpayer
whi ch property, payroll, and sales are associated wth the conbined
group's unitary business wherever |ocated. The property, payroll, and
sales of a partnership nust be included in the determ nation of the
partner's apportionment percentage in proportion to a ratio the
nunerator of which is the anmount of the partner's distributive share of
partnership's unitary incone included in the incone of the conbined
group in accordance wth subsection (3)(b)(iii) of this section and the
denom nator of which is the anobunt of the partnership's total unitary
i ncone.

(3) The business inconme of a conbined group is determ ned as
fol | ows:

(a) Fromthe total incone of the conbined group, determ ned under
(b) of this subsection, subtract any incone, and add any expense or
| oss, other than the business incone, expense, or |oss of the conbined
group.

(b) Except as otherw se provided, the total inconme of the conbined
group is the sumof the incones, separately determ ned, of each nenber
of the conbined group. The incone of each nenber of the conbi ned group
nmust be determ ned as foll ows:

(i) For any nenber incorporated in the United States, or included
in a consolidated federal corporate inconme tax return, the inconme to be
included in the total incone of the conbined group is the taxable
income for the corporation after making appropriate adjustnents under
section 5 of this act.

HB 2977 p. 10
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(1i)(A) For any nenber not included in (a) of this subsection, the
inconme to be included in the total incone of the conbined group shal
be determ ned as foll ows:

(I') Aprofit and | oss statenent shall be prepared for each foreign
branch or corporation in the currency in which the books of account of
the branch or corporation are regularly maintained.

(I'l) Adjustnments shall be nmade to the profit and | oss statenent to
conform it to the accounting principles generally accepted in the
United States for the preparation of such statenents except as nodified
under this title.

(111) Adjustnments shall be nmade to the profit and | oss statenent to
conformit to the tax accounting standards required by the departnent
by rule.

(I'V) Except as otherwise provided by rule, the profit and |oss
statenent of each nenber of the conbi ned group, and the apportionnent
factors related thereto, whether United States or foreign, shall be
translated into the currency in which the parent conpany maintains its
books and records.

(V) Income apportioned to this state shall be expressed in United
States dol |l ars.

(B) In lieu of the procedures set forth in (b)(ii)(A of this
subsection, and subject to the determ nation of the departnent that it
reasonably approxi mates incone, any nenber not included in (b)(i) of
this subsection may determine its inconme on the basis of the
consolidated profit and |oss statenent which includes the nenber and
which is prepared for filing with the securities and exchange
conmm ssion by related corporations. |If the menber is not required to
file with the securities and exchange conmm ssion, the departnent nmay
allow the use of the consolidated profit and | oss statenent prepared
for reporting to sharehol ders and subject to review by an i ndependent
auditor. |If above statenents do not reasonably approxi mate i ncone as
determned by the departnent, the departnment may accept those
statenents with appropriate adjustnents to approxi mate that incone.

(iii) I'f a unitary business includes incone froma partnership, the
inconme to be included in the total incone of the conbined group shal
be the nenber of the conbined group's direct and indirect distributive
share of the partnership's unitary business incone.

p. 11 HB 2977
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(tv) Al dividends paid by one to another of the nenbers of the

conbi ned group shall, to the extent those dividends are paid out of the
earni ngs and profits of the unitary business included in the conbined
report, in the current or an earlier year, be elimnated from the

incone of the recipient. This provision shall not apply to dividends
received fromnmenbers of the unitary business which are not a part of
t he conbi ned group.

(v) Except as otherwi se provided by rule, business inconme from an
i nterconpany transaction between nenbers of the sanme conbi ned group
shall be deferred in a manner simlar to 26 C.F. R 1.1502-13. Upon the
occurrence of any of the follow ng events, deferred business inconme
resulting from an interconpany transaction between nenbers of a
conbi ned group shall be restored to the incone of the seller, and shal
be apportioned as business incone earned i medi ately before the event:

(A) The object of a deferred interconpany transaction is:

(') Resold by the buyer to an entity that is not a nenber of the
conbi ned group;

(I'l) Resold by the buyer to an entity that is a nenber of the
conbi ned group for use outside the unitary business in which the buyer
and seller are engaged; or

(I'11) Converted by the buyer to a use outside the unitary business
in which the buyer and seller are engaged; or

(B) The buyer and seller are no | onger nenbers of the sanme conbi ned
group, regardl ess of whether the nenbers remain unitary.

(vi) A charitabl e expense incurred by a nenber of a conbi ned group
shall, to the extent allowable as a deduction under internal revenue
code section 170, be subtracted first fromthe business incone of the
conbined group (subject to the inconme |imtations of that section
applied to the entire business incone of the group), and any remaining
anount shall then be treated as a nonbusi ness expense allocable to the
menber that incurred the expense (subject to the inconme limtations of
that section applied to the nonbusiness incone of that specific
menber). Any charitabl e deduction disallowed under the foregoing rule,
but allowed as a carryover deduction in a subsequent year, shall be
treated as originally incurred in the subsequent year by the sane
menber, and the rules of this section shall apply in the subsequent
year in determ ning the all owabl e deduction in that year

HB 2977 p. 12
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(vii) Gain or loss fromthe sale or exchange of capital assets,
property described by internal revenue code section 1231(a)(3), and
property subject to an involuntary conversion, shall be renoved from
the total separate net incone of each nenber of a conbined group and
shal | be apportioned and all ocated as foll ows:

(A) For each class of gain or loss (short-termcapital, |ong-term
capital, i nt ernal revenue code section 1231, and involuntary
conversions) all menbers' business gain and |oss for the class shall be
conbi ned (wi thout netting between such classes), and each class of net
busi ness gain or |oss separately apportioned to each nmenber using the
menber's apportionnent percentage determ ned under subsection (2) of
this section.

(B) Each taxpayer nenber shall then net its apportioned business
gain or loss for all classes, including any such apportioned busi ness
gain and | oss from ot her conbi ned groups, against the taxpayer nenber's
nonbusi ness gain and loss for all classes allocated to this state,
using the rules of internal revenue code sections 1231 and 1222,
W thout regard to any of the taxpayer nenber's gains or |osses fromthe
sal e or exchange of capital assets, internal revenue code section 1231
property, and involuntary conversions which are nonbusiness itens
all ocated to another state.

(© Any resulting state source inconme (or loss, if the loss is not
subject to the limtations of internal revenue code section 1211) of a
t axpayer mnmenber produced by the application of this section shall then
be applied to all other state source inconme or |oss of that nenber.

(D) Any resulting state source | oss of a nenber that is subject to
the limtations of internal revenue code section 1211 shall be carried
forward by that nenber, and shall be treated as state source short-term
capital loss incurred by that nenber for the year for which the
carryover applies.

(viii) Any expense of one nenber of the unitary group which is
directly or indirectly attributable to the nonbusi ness or exenpt incone
of anot her nenber of the unitary group shall be allocated to that other
menber as correspondi ng nonbusi ness or exenpt expense, as appropriate.

NEW SECTION. Sec. 11. DESIGNATION OF SURETY. As a filing
conveni ence, and w t hout changing the respective liability of the group
menbers, nenbers of a conbined reporting group may annually elect to
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desi gnate one taxpayer nenber of the conbined group to file a single
return in the formand manner prescribed by the departnent, in |lieu of
filing their own respective returns, provided that the taxpayer
designated to file the single return consents to act as surety with
respect to the tax liability of all other taxpayers properly included
in the conbined report, and agrees to act as agent on behal f of those
taxpayers for the year of the election for tax natters relating to the
conbined report for that year. If for any reason the surety is
unwi I ling or unable to performits responsibilities, tax liability may
be assessed agai nst the taxpayer nenbers.

NEW SECTION. Sec. 12. WATER S-EDGE ELECTI ON, I NI TI ATION AND
W THDRAWAL . (1) Taxpayer nenbers of a unitary group that neet the
requi rements of subsection (2) of this section nay el ect to determ ne
each of their apportioned shares of the net business incone or |oss of
t he conbi ned group under a water's-edge election. Under this election,
t axpayer nenbers shall take into account all or a portion of the incone
and apportionnment factors of only the followng nenbers otherw se
i ncluded in the conbi ned group under section 9 of this act, as follows:

(a) The entire incone and apportionnent factors of any nenber
incorporated in the United States or forned under the laws of any
state, the District of Colunbia, or any territory or possession of the
United States;

(b) The entire incone and apportionnment factors of any nenber,
regardl ess of the place incorporated or forned, if the average of its
property, payroll, and sales factors within the United States is twenty
percent or nore;

(c) The entire incone and apportionnment factors of any nenber which
is a donestic international sales corporation as described in interna
revenue code sections 991 to 994, inclusive; a foreign sales
corporation as described in internal revenue code sections 921 to 927,
inclusive; or any nenber which is an export trade corporation, as
described in internal revenue code sections 970 to 971, inclusive;

(d) Any nenber not described in (a) through (c) of this subsection,
inclusive, shall include the portion of its incone derived from or
attributable to sources within the United States, as determ ned under
the internal revenue code without regard to federal treaties, and its
apportionnment factors related thereto;
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(e) Any nenber that is a "controlled foreign corporation,” as
defined in internal revenue code section 957, to the extent of the
income of that nmenber that is defined in section 952 of subpart F of
the internal revenue code ("subpart F incone") not excluding |ower-tier
subsidiaries' distributions of such inconme which were previously taxed,
determned without regard to federal treaties, and the apportionnent
factors related to that incone; any item of income received by a
controlled foreign corporation shall be excluded if such incone was
subject to an effective rate of incone tax inposed by a foreign country
greater than ninety percent of the maxinmum rate of tax specified in
i nternal revenue code section 11;

(f) Any nmenber that earns nore than twenty percent of its incone,
directly or indirectly, from intangible property or service related
activities that are deductible against the business incone of other
menbers of the conbined group, to the extent of that incone and the
apportionnment factors related thereto; and

(g) The entire incone and apportionnment factors of any nenber that
is doing business in a tax haven, where "doing business in a tax haven"
is defined as being engaged in activity sufficient for that tax haven
jurisdiction to inpose a tax wunder United States constitutional
st andar ds. If the menber's business activity within a tax haven is
entirely outside the scope of the | aws, provisions, and practices that
cause the jurisdiction to neet the criteria established in section
2(12) of this act, the activity of the nenber nust be treated as not
havi ng been conducted in a tax haven.

(2)(a) A water's-edge election is effective only if made on a
tinely filed, original return for a taxable year by every nenber of the
unitary business subject to tax under this title. The departnent shal
devel op rules, and rules governing the inpact if any, on the scope or
application of a water's-edge election, including term nation or deened
el ection, resulting from a change in the conposition of the unitary
group, the conbi ned group, the taxpayer nenbers, and any other simlar
change.

(b) Such election shall constitute consent to the reasonable
production of docunents and taking of depositions.

(c) In the discretion of the departnent, a water's-edge election
may be disregarded in part or in whole, and the inconme and
apportionnment factors of any nenber of the taxpayer's unitary group may
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be included in the conbined report without regard to the provisions of
this section, if any nenber of the unitary group fails to conply with
any provision of this title or if a person otherwise not included in
the water's-edge conbined group was availed of with a substantial
obj ective of avoiding state incone tax.

(d) A water's-edge election is binding for and applicable to the
tax year it is mde and all taxable years thereafter. It may be
Wi thdrawn or reinstituted after withdrawal, only upon witten request
for reasonabl e cause based on extraordi nary hardshi p due to unforeseen
changes in state tax statutes, law, or policy, and only with the
witten perm ssion of the departnent. |f the department grants a
wi t hdrawal of election, he or she shall inpose reasonable conditions as
necessary to prevent the evasion of tax or to clearly reflect incone
for the election period prior to or after the w thdrawal.

NEW SECTION. Sec. 13. ESTIMATED TAX | MPOSED -DUE DATE OF
ESTI MATED TAXES- - AMOUNT OF ESTI MATED TAX- - UNDERPAYMENT PENALTY. (1)
Each taxpayer who is required by the internal revenue code to nake
paynment of estimated taxes shall pay to the departnent on forns
prescribed by the departnent the estinmated taxes due under this title.

(2) The provisions of the internal revenue code relating to the
determ nation of reporting periods and due dates of paynents of
estimated tax apply to the estinmated tax paynents due under this
section.

(3) The anobunt of the estimated tax shall be the annualized tax
di vided by the nunber of nonths in the reporting period. No estinated
tax shall be due if the annualized tax is less than five hundred
dollars. The provisions of RCW82.32.050 and 82.32.090 shall apply to
under paynents of estimated tax but shall not apply to underpaynents if
the tax remtted to the departnent under this title is either ninety
percent of the tax shown on the return or one hundred percent of the
tax shown on the previous year's tax return.

(4) For purposes of this section, the annualized tax is the
taxpayer's projected tax liability for the taxable year as conputed
under section 6654 of the internal revenue code and the regulations
t her eunder .
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NEW SECTION. Sec. 14. METHOD OF ACCOUNTI NG (1) A taxpayer's
met hod of accounting for purposes of the tax inposed under this title
shall be the sane as the taxpayer's nethod of accounting for federa
i ncome tax purposes. If no nethod of accounting has been regularly
used by a taxpayer for federal inconme tax purposes or if the nethod
used does not clearly reflect incone, tax due under this title shall be
conputed by a nmethod of accounting that in the opinion of the
departnment fairly reflects incone.

(2) If a corporation's nethod of accounting is changed for federal
i ncone tax purposes, it shall be simlarly changed for purposes of this
title.

NEW SECTI ON.  Sec. 15. CORPORATI ONS REQUI RED TO FI LE RETURNS. (1)
All taxpayers shall file with the departnment, on fornms prescribed by
the departnent, an inconme tax return for each taxable year. A
corporation owing no tax for a taxable year is not required to file a
return for that year. Each corporation required to file a return under
this title shall, wthout assessnent, notice, or denmand, pay any tax
due thereon to the departnment on or before the date fixed for the
filing of the return.

(2) The departnment may by rule require that certain taxpayers file,
on forns prescribed by the departnent, informational returns for any

peri od.
(3) If an adjustnent to a taxpayer's federal return is nade by the
taxpayer or the internal revenue service, the taxpayer shall, wthin

ninety days of the final determnation of the adjustnment by the
internal revenue service or wthin thirty days of the filing of a
federal return adjusted by the taxpayer, file with the departnent on
forns prescribed by the departnent, a corrected return reflecting the
adjustnments as finally determ ned. The taxpayer shall pay any
additional tax due resulting from the finally determ ned internal
revenue service adjustnent or a taxpayer adjustnent w thout notice and
assessnent. The period of |imtation for the collection of the
additional tax, interest, and penalty due as a result of an adjustnent
by the taxpayer or a finally determned internal revenue service
adj ustment shall begin at the later of thirty days follow ng the final
determ nation of the adjustnent or the date of the filing of the
corrected return.
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NEW SECTI ON. Sec. 16. DUE DATE FOR FI LI NG A RETURN- - EXTENSI ONS- -
| NTEREST AND PENALTIES. The due date of a return required to be filed
with the departnment shall be the due date of the federal incone tax
return or informational return for federal incone tax purposes. The
departnment has the authority to grant extensions of tinmes by which

returns required to be filed by this title my be submtted. The
departnment also has the authority to grant extensions of time to pay
tax with regard to taxes inposed by this title. Interest at the rate

as specified in RCW82. 32. 050 shall accrue during any extension period
and the interest and penalty provisions of chapter 82.32 RCW shall
apply to late paynents and deficiencies. Notw t hstandi ng the
limtation of RCW 82.32.090, in the case of the late filing of an
informational return, there shall be inposed a penalty the anmount of
which shall be established by the departnent by rule. The penalty
shall not exceed fifty dollars per nonth for a maxi nrum of ten nonths.
RCW 82. 32. 105 shall apply to this section.

NEW SECTION. Sec. 17. RECORDS-- RETURNS. (1) Every taxpayer
required to deduct and withhold the tax inposed under this title shal
keep records, render statenents, nmake returns, file reports, and
perform other acts as the departnment requires by rule. Each return
shall be made under penalty of perjury and on forns prescribed by the
departnent. The departnent nmay require other statenents and reports be
made under penalty of perjury and on fornms prescribed by the
departnment. The departnent may require any taxpayer required to deduct
and withhold the tax inposed under this title to furnish to the
departnent a correct copy of any return or docunent that the taxpayer
has filed with the internal revenue service or received from the
i nternal revenue service.

(2) Al books and records and ot her papers and docunents required
to be kept under this title are subject to inspection by the departnent
at all times during business hours of the day.

NEW SECTION. Sec. 18. PROVISIONS OF |INTERNAL REVENUE CODE
CONTROL. (1) To the extent possible wthout being inconsistent with
this title, all of the provisions of the internal revenue code relating
to the followi ng subjects apply to the taxes inposed under this title:

(a) Liability of transferees;
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(b) Time and manner of meking returns, extensions of tine for
filing returns, verification of returns, and the tinme when a return is
deened fil ed.

(2) The departnment by rule may provide nodifications and exceptions
to the provisions in subsection (1) of this section, if reasonably
necessary to facilitate the pronpt, efficient, and equitable collection
of tax under this title.

NEW SECTION. Sec. 19. ADM NI STRATI VE PROVI SI ONS. Chapter 82.32
RCW applies to the taxes inposed in this chapter.

NEW SECTION. Sec. 20. RULES. The departnment may adopt rules
under chapter 34.05 RCWfor the admnistration and enforcenent of this
title. The rules, to the extent possible wthout being inconsistent
with this title, shall follow the internal revenue code and the
regul ations and rulings of the United States departnment of the treasury
wWth respect to the federal inconme tax. The departnent nmay adopt as a
part of these rules any portions of the internal revenue code and
treasury departnment regulations and rulings, in whole or in part.

NEW SECTION. Sec. 21. CRI MES. (1) Any person who know ngly
attenpts to evade the tax inposed under this title or paynent thereof
is guilty of a class C felony as provided in chapter 9A 20 RCW

(2) Any person required to collect tax inposed under this title who
know ngly fails to collect, truthfully account for, or pay over the tax
is guilty of a class C felony as provided in chapter 9A 20 RCW

(3) Any person who know ngly fails to pay tax, pay estimted tax,
make returns, keep records, or supply information, as required under
this title, is guilty of a gross m sdeneanor as provided in chapter
9A. 20 RCW

Sec. 22. RCW82.03.130 and 2005 ¢ 253 s 7 are each anended to read
as follows:

(1) The board shall have jurisdiction to decide the follow ng types
of appeal s:

(a) Appeals taken pursuant to RCW 82.03.190.

(b) Appeals from a county board of equalization pursuant to RCW
84. 08. 130.
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(c) Appeals by an assessor or |andower from an order of the
director of revenue nmade pursuant to RCW 84.08.010 and 84.08.060, if
filed wth the board of tax appeals within thirty days after the
mailing of the order, the right to such an appeal being hereby
est abl i shed.

(d) Appeals by an assessor or owner of an intercounty public
utility or private car conpany from determ nations by the director of
revenue of equalized assessed valuation of ©property and the
apportionnent thereof to a county nmade pursuant to chapter 84.12 and
84.16 RCW if filed with the board of tax appeals within thirty days
after mailing of the determination, the right to such appeal being
her eby est abl i shed.

(e) Appeals by an assessor, |andowner, or owner of an intercounty
public wutility or private car conpany from a determ nation of any
county indicated ratio for such county conpiled by the departnent of
revenue pursuant to RCW 84.48.075: PROVIDED, That

(i) Said appeal be filed after review of the ratio under RCW
84.48.075(3) and not later than fifteen days after the mailing of the
certification; and

(ii1) The hearing before the board shall be expeditiously held in
accordance with rules prescribed by the board and shall take precedence
over all matters of the sane character.

(f) Appeals from the decisions of sale price of second class
shorel ands on navigable | akes by the departnent of natural resources
pursuant to RCW ((#9-94-—210)) 79.125.450.

(g) Appeals from urban redevel opnent property tax apportionnment
district proposals established by governnental ordinances pursuant to
RCW 39. 88. 060.

(h) Appeals frominterest rates as determ ned by the departnent of
revenue for wuse in valuing farm and under current use assessnent
pursuant to RCW 84. 34. 065.

(1) Appeals from revisions to stunpage value tables wused to
determ ne val ue by the departnent of revenue pursuant to RCW 84. 33. 091

(j) Appeals from denial of tax exenption application by the
departnment of revenue pursuant to RCW 84. 36. 850.

(k) Appeal s pursuant to RCW 84. 40. 038( 3).

(1) Appeals pursuant to RCW 84. 39. 020.
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(m Appeals relating to tax deficiencies and refunds including
penalties and interest under Title 82A RCW

(2) Except as otherw se specifically provided by | aw hereafter, the
provi sions of RCW1.12.070 shall apply to all notices of appeal filed
with the board of tax appeals.

Sec. 23. RCW82.03.140 and 2000 ¢ 103 s 1 are each anmended to read
as follows:

In all appeals over which the board has jurisdiction under RCW
82.03.130, a party taking an appeal may elect either a formal or an
informal hearing, such election to be nmade according to rules of
practice and procedure to be promul gated by the board: PROVIDED, That
not hi ng shall prevent the assessor or taxpayer, as a party to an appeal
pursuant to RCW 84.08.130, within twenty days from the date of the
receipt of the notice of appeal, from filing with the clerk of the
board notice of intention that the hearing be a formal one: PROVI DED,
HOWNEVER, That nothing herein shall be construed to nodify the
provi sions of RCW82.03.190: AND PROVI DED FURTHER, That upon an appeal
under RCW 82.03.130(1) (e) or (1), the director of revenue may, within
ten days from the date of its receipt of the notice of appeal, file
with the clerk of the board notice of its ((+hrtenttonthatthe hearing
be—heldpursuant—tochapter34-05RCW ) election of a formal hearing.

In the event that appeals are taken fromthe sane decision, order, or
determ nation, as the case nmay be, by different parties and only one of
such parties elects a formal hearing, a formal hearing shall be
gr ant ed.

NEW SECTION. Sec. 24. CAPTIONS. Captions wused in this act
constitute no part of the |aw

NEW SECTION. Sec. 25. CODI FI CATI ON. Sections 1 through 21 of
this act constitute a newtitle, to be codified as Title 82A RCW

NEW SECTI ON.  Sec. 26. SEVERABI LI TY CLAUSE. I f any provision of
this act or its application to any person or circunstance is held
invalid, the remainder of the act or the application of the provision
to other persons or circunstances is not affected.
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